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In accordance with Human Rights Council Resolution 5/1 of June 18, 2007, the Center for
Reproductive Rights (the “Center”) submits this letter to supplement the report of the
government of Malawi, scheduled for review by the Human Rights Council during its 22"
session (Apr-May 2015). The Center is a non-profit legal advocacy organization, headquartered
in New York with regional offices in Nairobi, Katmandu, Bogota and Geneva and Washington
D.C., that uses the law to advance reproductive freedom as a fundamental human right that all
governments are legally obligated to respect, protect and fulfill.

Malawi is a party to multiple international and regional human rights treaties that require state
parties to ensure the sexual and reproductive rights of women and girls.* Malawi’s Constitution
also guarantees equality between men and women? and access to adequate health care.® The
government has also committed to achieving the Millennium Development Goals (MDGSs),
including the reduction of preventable maternal mortality and morbidity and ensuring universal
access to reproductive health care.* However, women and girls in Malawi continue to experience
numerous right violations that affect their sexual and reproductive health. This letter highlights
the following issues which the Center hopes the Human Rights Council will take into account
during its review of Malawi; (i) high incidence of preventable maternal mortality and morbidity
and lack of access to reproductive health care; (ii) inadequate access to family planning
information and services; (iii) high number of unsafe abortions and inaccessibility of post-
abortion care; and (iv) violence against women including high rates of early marriage.

I. High Incidence of Maternal Mortality and Morbidity and Lack of Access to
Reproductive Health Care

Human rights law recognizes that States have a fundamental duty to protect individuals from
arbitrary and preventable loss of life,® including preventable maternal death.® In its last Universal
Periodic Review (UPR), it was specifically recommended that the government of Malawi
“intensify measures to address the problem of maternal mortality.”” However, although Malawi
has taken some steps to address the problem,® the maternal mortality ratio (MMR) is
worsening—rising from 460 in 2010 to 510 maternal deaths per 100,000 live births in 2013,°
which is substantially higher than the target of 155 set by the MDGs.*°

In addition to unsafe abortion—accounting for 18% of maternal deaths'’—the main causes of the
high MMR in Malawi are infection and hemorrhage, which occur within the context of poor
access to maternal health care and limited knowledge among the population of the warning signs
of obstetric complications.*? Despite Malawi’s policy to provide free maternity-related services
in all public and some not-for-profit facilities, women encounter numerous barriers in accessing
these services.™ The 2010 Demographic and Health Survey (DHS) for Malawi found that
although 73% of births occurred in health facilities, 48% of the women sampled did not receive
any post-natal care.* This is a problem since three-quarters of all maternal deaths in Malawi
occur during delivery or in the immediate post-partum period.* Moreover, low-income women,
rural women, and those with less education are more likely to receive no post-natal checkup.®
Further, a 2014 Service Provision Assessment Survey revealed that only 54 percent and 7
percent of health care facilities offer normal and caesarean delivery services respectively,'” and
only 24 percent of the facilities that provide normal delivery service have staff with up-to-date



training.’® In its most recent Concluding Observations from July 2014, the Human Rights
Committee (HRC) called on Malawi to “ensure that reproductive health services are accessible
for all women and adolescents, including in rural areas.”*

1. Inadequate Access to Comprehensive Family Planning Information and Services

In 2014, the HRC called upon Malawi to “increase education and awareness-raising
programmes, both formal . .. and informal . . . on the importance of using contraceptives and on
sexual and reproductive rights.”?® The Committee on the Elimination of Discrimination against
Women (CEDAW Committee) also expressed its concern at the “inadequate family planning
services, especially in rural areas, low rates of contraceptive use and lack of sex education”?! and
urged the government to “improve the availability of sexual and reproductive health services,
including family planning information and services,” and recommended that “programmes and
policies be adopted to increase knowledge of and access to affordable contraceptive methods.”%

Currently, Malawi has a high fertility rate*® with significant unmet need for family planning.
Only 33% of women use modern contraceptive methods®* and over a quarter of all married
women have an unmet need.” Many women— particularly young, poor, and rural women—
encounter numerous barriers in accessing contraceptive information and services including
distance to the health facility (55.5%), concern that no provider would be available (47.3%) or
financial barriers (51.6%).”° Those facilities offering contraceptives experience frequent
shortages, especially of preferred methods such as implants and injectables.?” Awareness of and
access to emergency contraception is also very weak in Malawi. According to the 2010 DHS,
only 0.7% of women had ever used emergency contraception,? though it is an important method
of preventing unintended pregnancy and is a critical component of care for survivors of sexual
violence.

Adolescents face special difficulties in obtaining access to family planning information and
services. Provision of sexual education is lacking®and the 2010 DHS shows that only 45.6% and
49.9% of married and unmarried sexually active adolescent girls aged 15-19 respectively use any
modern contraceptives.*® Outside of marital relationships, it is often difficult for young people to
access contraceptives because of stigma associated with extramarital sexual activities and the
personal beliefs of health care providers which result in bias.** In previous Concluding
Observations, CRC Committee has recommended that the State adopt an effective and gender-
sensitive strategy of education and awareness raising for the general public with a view to
reducing the incidence of teenage pregnancies.*

1. High Number of Unsafe Abortions and Inaccessibility of Post-Abortion Care

Malawi has one of the most restrictive abortion laws in the world—abortion is legal only to save
the life of the woman, meaning a woman who becomes pregnant as a result of rape, incest or
forced marriage, or who is carrying a fetus with significant abnormality or impairment, is not
permitted to legally terminate her pregnancy. ** As recognized by various Treaty Monitoring
Bodies (TMBs), including in the HRC’s most recent Concluding Observations on Malawi,
restrictive legislation of this kind forces Malawian women to seek unsafe abortions, with



attendant risks to their life and health.>* In Malawi, unsafe abortion is a leading cause of maternal
mortality, accounting for 18% of such deaths.*® Although the government rejected the
recommendation that it “intensify measures to address the problems of maternal mortality and
unsafe abortion, reviewing punitive provisions regarding the latter” in its 2010 UPR,® it did
acknowledge the need to examine the law on abortion in its 2013 submission to the African
Commission on Human and Peoples’ Rights®” and has ratified the Maputo Protocol which, under
Avrticle 14(2)(c), explicitly guarantees the right to legal abortion in cases of rape, incest and
forced marriage, in addition to life and health grounds.® To date, the government has failed to
comply with its obligation and reform the laws on abortion.

Restrictive abortion laws also have disproportional effect on adolescents, low-income and rural
women, as they have limited access to safe abortion services due to this restrictions, thus
violating their right to equality and non-discrimination.*® Moreover, research suggests that even
those women who are eligible for legal abortion must, in practice, obtain spousal consent*’ and
authorization by two physicians.** As a result, almost 70,000 women every year endanger their
lives and health by seeking clandestine abortions.** These requirements can create
insurmountable barriers to legal abortion services. A spouse may refuse to provide consent, a
barrier to health care seeking reported by many women in the 2010 DHS.* Additionally, the
required authorization of multiple doctors is particularly onerous in a country such as Malawi
where there are only two doctors for every 100,000 people. * Finally, some Malawian health
providers refuse to provide life-saving abortion for fear of providing an “illegal” one.*

Although essential to prevent maternal morbidity and mortality resulting from unsafe abortion,
access to quality post-abortion care (PAC) remains inadequate in Malawi. According to the
country’s 2010 Emergency Obstetric and Newborn Care Needs Assessment, post-abortion care
guidelines were only available in 46% of hospitals and 14% of health centers. *® Furthermore,
insufficient staff and reliance on outdated clinical procedures for management of incomplete
abortion undermine provision of timely and clinically appropriate PAC.*” The National Sexual
and Reproductive Health and Rights Policy 2009 (SRHRP) calls for the management of
complications of abortion with high-quality PAC, but it is clear that Malawi must significantly
progress to meet this obligation.

IV. Violence Against Women and Girls

The right to be free from discrimination includes the right to be free from gender-based violence
and harmful traditional practices.*® Despite underreporting, data from different sources show that
violence against women is prevalent in Malawi.*® According to the 2010 DHS, three in every ten
women had experienced physical violence and one in four women had been the victim of sexual
violence.®® However, services and protection for survivors of violence, including reporting
mechanisms and awareness campaigns to sensitize women about their rights, remain inadequate.
One study found that over a third of women who experience physical or sexual violence never
tell anyone about it and nearly half never seek help (48%).%" Only 3% went to police.”® Health
care workers have also identified problems with documentation, referral, reporting and provision
of evidence in court as barriers to implementation of a comprehensive response to violence
against women within the health sector.>®



Although Malawi has made some progress, such as the 2006 Prevention of Domestic Violence
Bill, the legislation is viewed by many as ineffective.® In its most recent concluding
observations, the HRC observed with concern that Malawi has failed to collect critical statistical
data on the incidence of domestic violence or the number of prosecutions that have been
undertaken.®® Such information is essential to understanding the scope of the problem and
designing legislative and policy approaches accordingly. The 2010 DHS reported that major
international and regional instruments to prevent gender-based violence remain largely
unimplemented.®® Marital rape has also not yet been criminalized in Malawi, an issue raised by
the CEDAW Committee in 2006 and again by the Human Rights Committee in 2014.>” Gender-
based violence more generally has been a recurrent issue in assessments of Malawi’s treaty
compliance and human rights record. In its 2010 UPR, more than five different states made
recommendations concerning the problem of gender-based violence and the inadequacy of the
present legal and policy framework as implemented.”® Malawi attempted to address several of
these recommendations in its Mid-Term Progress Report, which was published in 2013 and
represents a self-evaluation of the country’s implementation of UPR recommendations.*

Early Marriage

Early marriage refers to marriages that occur when one or both of the spouses are below the age
of 18.%° Girls married as children are denied education, barred from developing income-
generational skills, and socially isolated, perpetuating their low social and economic status.®
Early marriage also exposes girls to increased risk of maternal mortality and morbidity as they
are at particular risk for complications such as obstetric fistula.®?

Malawi has among the highest rates of early marriage in the world— over 50% of girls in
Malawi are married by their 18" birthday,®® significantly higher than the regional average of
37%.%* To date, Malawi has made little progress towards ending the practice of early marriage.
In 2014, the HRC expressed its concern about the persistent practice of forced and child
marriages and recommended that the Malawi expedite adoption of the 2006 Marriage, Divorce
and Family Relations Bill and set the minimum age of marriage in accordance with international
standards.®® Malawi rejected similar recommendations made during its UPR to “[t]ake further
action towards gender equality, including a legal provision on the minimum age for marriage,”®
though under Section 13(a) of the Constitution, the State is required to progressively adopt and
implement policies and legislation aimed at ensuring equality between women and men.®’

V.  Questions

We hope that the Human Rights Council will consider addressing the following questions to the
government of Malawi:

1) What concrete measures are being taken to reduce preventable maternal morbidity and
mortality, including intra-country disparities that result in worse outcomes for vulnerable
groups, such as women in rural areas, low-income women and adolescents?

2) What measures are being undertaken to address the acute shortage of health personnel
and to ensure that health care facilities are adequately staffed and equipped to provide



3)

4)

5)

6)

VI.

1)

2)

3)

4)

5)

quality maternal health care services that are culturally appropriate and non-
discriminatory?

What steps are being taken by the government to address the high level of unsafe
abortion and to bring the existing legal framework around abortion in line with
international and regional human rights standards? What steps are being taken to improve
PAC services?

What is the government planning to improve access to family planning services and
education, including emergency contraception, in particular with respect to vulnerable
populations, including low-income women, women living in rural areas and adolescents?
Is the government acting affirmatively to address the problem of gender-based violence,
including implementation of the existing Prevention of Domestic Violence Bill? Is the
government committed to ensuring appropriate services and adequate legal response for
survivors of gender-based violence?

What is the government doing to ensure that the Marriage Bill, which will raise the
minimum age of 18, is passed and implemented immediately and that the Constitution is
amended to reflect this minimum age, without exception?

Recommendations

Malawi should undertake positive measures to reduce maternal mortality and morbidity,
including by increasing the availability and accessibility of ante-natal, delivery and post-
natal services, with attention to the needs of marginalized populations; increasing the
number of skilled health personnel and provision of skilled attendance, including in rural
areas; and improving the tracking and monitoring of the incidence and causes of
maternal mortality and morbidity.

The government should reform existing abortion laws to bring them into conformity with
international and regional human rights standards, including by ensuring that women
whose pregnancy pose a risk to their health, and those who become pregnant as a result
of rape, incest or forced marriage have access to legal abortion.

The government should act to increase knowledge of and access to contraceptive
methods, including emergency contraception. It should specifically target vulnerable
populations, and institute ongoing training programs for reproductive healthcare
providers which include the provision of culturally appropriate and non-discriminatory
Services.

The government should act to fully realize the Constitutional guarantee to sex equality
and strengthen efforts to implementing existing legislation regarding gender-based
violence. The government should also amend the Domestic Violence Act to include
marital rape as a punishable offence.

The government should immediately pass the Marriage Bill and amend the Constitution
to reflect a minimum age of 18 for marriage without exception, and make concrete
efforts to eliminate the practice of early marriage by targeting specific areas of the
country, especially rural areas.



We hope this information is useful during the Universal Period Review of Malawi. If you have
any questions, or would like further information, please do not hesitate to contact the
undersigned.

Evelyne Opondo Selome Argaw
Regional Director for Africa Legal Fellow for Africa
Center for Reproductive Rights Center for Reproductive Rights
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2200A (XXI), U.N. GAOR, 21* Sess., Supp. No. 16, U.N. Doc. A/6316 (1966), 999 U.N.T.S. 171 (entered into
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Human and Peoples’ Rights on the Rights of Women in Africa, 2" Ordinary Sess., Assembly of the Union, adopted
Jul. 11, 2003, Doc CAB/LEG/66.6 (2000) (entered into force Nov. 25, 2005, (ratified May 20, 2005) [hereinafter
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