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BACKGROUND

The monitoring of psychiatric hospitals and the assessment of relevant policies and legislation
by the patient’s ombudsman?, nongovernmental organizations?3 and UN'’'s special
rapporteurs* revealed gross human rights violations and multiple legislative and practical
loopholes in ensuring the observance of the fundamental rights and freedoms of persons with
mental disabilities placed in institutions and outside of them. This report presents and offers
an analysis of these findings, focusing on the four following topics: deprivation of legal
capacity, violations of the right to live independently and be included in the community,
inhuman and degrading treatment and deprivation of the liberty and security of the person.
Our assessment and recommendations will be linked, when possible, with the
recommendations already adopt for the Government of the Republic of Moldova during the
first cycle of the Universal Periodic Review (UPR).

FOLLOW UP TO THE PREVIOUS REVIEW

Following the first cycle of the Universal Periodic Review (UPR) of the Republic of Moldova in
2011, recommendations were adopted on various problems including torture, detention,
persons with disabilities, discrimination and access to justice.>

The Republic of Moldova accepted most recommendations in full. Moldova also committed
itself to implement specific recommendations regarding persons with disabilities which focus
on efficient and impartial investigations of all allegations of torture and cruel, inhuman or
degrading treatment, elimination of discriminatory practices against persons with disabilities
in medical settings, the implementation of a reform of the residential care system and the
implementation of the Law on Social Protection of Disabled Persons as well as of other
international obligations that Moldova has agreed to regarding persons with disabilities (see
relevant recommendations of the first UPR cycle).®

Although some actions have been taken, including the approval of the National Human Rights
Action Plan,” numerous concerns remain extant, particularly in relation to deprivation of legal
capacity, to the right to live independently and be included in the community, the observance
of the right not to be subjected to torture and inhuman and degrading treatment and
violations of the right to liberty and security.

In its mid-term report to the United Nations Human Rights Council,® the Moldovan
Government reported on the implementation of the recommendations, referring to actions
such as organizing seminars and trainings for judges and prosecutors,® the adoption of*°
legislation on the social inclusion of persons with disabilities,** development of social services
for persons with disabilities (personal assistance and the “Respiro” service, which is a
temporary care service, available for maximum 30 days per year).

We are concerned about the fact that, while some formal measures (law, policy) have been
taken, this has not resulted in practical change, with such measures being, and are insufficient
to implement previous UPR recommendations. Moreover, almost none of the reported actions
refer to the specific problem of the persons with mental disabilities that are held in psychiatric
institutions.

As we will further show in this submission, the human rights situation of the persons with
mental disabilities in the Republic of Moldova remains worrisome. These persons are deprived
of their legal capacity, illegally deprived of liberty, forced to live in segregated settings and
subjected to forced treatments in conditions that can be considered cruel, inhuman or
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degrading treatment or even torture. The adoption of specific recommendations for the
Moldovan Government, during this UPR cycle, could contribute to the improvement of the
situation of persons with mental disabilities.

SYSTEMIC HUMAN RIGHTS VIOLATIONS AGAINST PERSONS WITH MENTAL
DISABILITIES

DEPRIVATION OF LEGAL CAPACITY

The Republic of Moldova ratified the Convention on the Rights of Persons with Disabilities
(CRPD) without reservations in 2010.*2 During the first UPR cycle, Moldova committed itself to
adopting disability specific legislation and taking measures to implement the international
obligations it assumed in the field.

In 2012, the Republic of Moldova passed the “Law on the Social Inclusion of Persons with
Disabilities”.*3 The Law domesticates most of the provisions of the CRPD. Article 8(2)
guarantees “persons with disabilities the right to enjoy the same legal capacity as all other
citizens in all aspects of life and benefit, if necessary, from protection measures and legal
assistance to exercise their legal capacity.”

Yet, the practice of depriving persons with disabilities of legal capacity and placing them under
full guardianship is still widely used in the Republic of Moldova- with up to 4.000 persons being
in such situation.*

Placement under guardianship is authorized under Article 24 of the Civil Code of the Republic
of Moldova,* according to which a court can order guardianship where a person “cannot
understand or control his/her actions because of a psychological disorder (mental illness or
mental impairment).”.

Equal recognition before the law is one of the basic principles of the Convention on the Rights
of Persons with Disabilities, established in Article 12. To ensure the observance of this right,
the state must take the measures necessary to provide persons with disabilities access to the
support they may require in exercising their legal capacity.*®

Substitute decision-making regimes must be ended and be replaced with systems of support
based on the will and preferences of the person concerned with the objective of ensuring their
personal autonomy and freedom of choice.’” One of the direct effects of depriving someone of
his / her legal capacity is the disregard of that person’s will and preference in all spheres of life,
including in relation to where and with whom they live, or decisions such as their placement in
long-term residential institutions. Deprivation of legal capacity is linked with discrimination
and forced medical interventions, which in certain circumstances can constitute torture or
inhuman and degrading treatment.*® Torture is one of the grossest violations of the human
right to personal integrity and dignity and implies a situation of helplessness in which the
victim is under the total control of another person: deprivation of legal capacity can certainly
create such a situation.9

According to Article 24 of the Civil Code, the guardian, as the legal representative of the
person declared “incapacitated”, executes all legal acts in the name and on behalf of the
person concerned. Persons deprived of legal capacity cannot, for example, file requests or
challenge court decisions, not even those through which they were deprived of legal
capacity.® Even if they manage to reach court, the law requires them to prove that the
grounds upon which they were deprived of legal capacity have disappeared.?* For these
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reason, once placed under guardianship persons are very likely to remain in that situation for
all their lives. To the best of our knowledge there is only one case, decided by the courts in
2015, where a person has seen her legal capacity restored after being placed under
guardianship.?? There is also a direct relation between deprivation of legal capacity and long-
term institutionalization in healthcare or residential care facilities and most persons declared
incapacitated are placed in psychiatric institutions.?3 Moreover, persons deprived of legal
capacity are denied numerous fundamental rights and freedoms through the operation of law,
including the right to marry, the right to property, the right to manage their finances, the right
to leave a will, the right to work or the right to freedom of association.

It is true that some steps have been taken with a view to improving the situation. On May 7,
2015, the Parliament passed Law No. 87 on the amendment and completion of some
legislative acts, which guaranteed people deprived of legal capacity the right to vote and to
challenge court decisions through which they were deprived of legal capacity. The President of
the Republic of Moldova, however, refused to promulgate the legislation and, therefore, the
new provisions have never entered into force.24

In 2014, the Constitutional Court of the Republic of Moldova found unconstitutional the legal
provisions that prohibit people deprived of legal capacity to file requests and petitions to the
National Ombudsman.?> Nonetheless, the Moldovan legislation on legal capacity remains
discriminatory and abusive, contravenes Article 12 of the Convention on the Rights of Persons
with Disabilities expressly and restricts the fundamental rights and freedoms of persons
declared “incapacitated”.

The Republic of Moldova has therefore made insufficient progress in implementing key
recommendations it received and accepted during the first UPR cycle (see relevant
recommendations in para. 73.19, 75.13 and 75.22).2%

Suggested recommendations for the Government of the Republic of Moldova:

e The Republic of Moldova should immediately abolish the system of guardianship for
persons with disabilities. It should replace this with a system of supports which
enable persons with disabilities to exercise their legal capacity on an equal basis
with others, in compliance with Article 12 of the UN Convention on the Rights of
Persons with Disabilities.

. LIVING INDEPENDENTLY AND BEING INCLUDED IN THE COMMUNITY
18.

There are almost 2,500 children and adults with mental (intellectual or psycho-social)
disabilities who live in the 6 specialized institutions?” functioning under the supervision of the
Ministry of Labor, Social Protection and Family. Moldova also has 3 psychiatric hospitals
administered by the Ministry of Health. The average duration of the stay in these institutions is
9.7 years in psycho-neurological residential institutions and 7.6 years in hospitals for somatic
diseases.?8

The Special Rapporteur on Torture has stated that the isolation of persons with mental
disabilities, irrespective of duration, can amount to cruel, inhuman or degrading treatment.>29
Moreover, the isolation of persons in psychiatric or residential care institutions for a long or
indefinite period of time on the grounds of disability has no therapeutic benefit3°. In
institutions, persons with disabilities are segregated from wider society and their community
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networks, and lose control over almost all aspects of their daily lives. These can have extremely
detrimental effects on the health and wellbeing of an individual.3*

According to Article 19 of the CRPD, persons with disabilities have the right to live
independently and be included in the community. This right is also closely connected with the
right to legal capacity on an equal basis with others, because it requires that persons with
disabilities must have the possibility to make choices about where and with whom they live.3?

These international provisions require the State to implement efficient deinstitutionalization
strategies and to ensure there are adequate services in the community for persons with
disabilities who need them. The right to live and to be included in the community is vital for the
social inclusion of persons with disabilities, for personal development and for living a dignified
life. Depriving people of this right and segregating them in residential institutions is an
obsolete approach that contributes to isolation and stigmatization and breaches international
law.

However, the segregation in institutions and the social exclusion of persons with disabilities
remains an “ordinary” practice in the Republic of Moldova, with the right to live in the
community not being explicitly acknowledged in national law.33

Even though the Government of the Republic of Moldova has initiated a process of
deinstitutionalization and has piloted, with extensive support from international and national
NGOs and donors, some initiatives to move people out of institutions and into community-
living settings, the process is slow and insufficient. According to Keystone Moldova in the last
six years (2009-2015) there were 185 people who have been deinstitutionalized and now live
with their biological/extended family or in community based services. Over the same period
there were 105 new admissions into the 6 Moldovan institutions.

Moreover, there are significant problems also with providing the support people need to live in
the community. For example, from the 17,000 requests for personal assistance or community
support services submitted in the period of 2012-2014, only 8 % were accepted.3* Most other
applications were rejected for lack of public funding3s.

Suggested recommendations for the Government of the Republic of Moldova:

¢ Include the right of persons with disabilities to live independently and be included in
the community in national legislation.

e Adopt a nationwide deinstitutionalization policy for all persons with disabilities,
with a five year time limit for completing the process. The strategy should clearly
set out annual quantitative, qualitative and budgetary indicators which assess
progress in achieving the closure of residential institutions, development of
individualized community-based services and accommodation, and improved
accessibility of mainstream services.

INHUMAN AND DEGRADING TREATMENT

There are numerous reports® of human rights violations occurring in the Moldovan residential
institutions for persons with disabilities. Such violations include, among others, physical and
psychological abuses in the form of beatings and blows with hands, feet and other objects,
immobilization, insults and verbal threats, isolation and restrictions of food, healthcare and
other services as methods of punishment, and sexual abuses.
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Another contributing factor to the perpetuation of human rights violations is the fact that
institutions have low numbers of relatively unqualified staff. The situation sometimes results in
the use of medication without prescriptions.3” In such institutions treatment often only consists
of pharmacotherapy, with few alternative therapies being available.3®

INVESTIGATION, PUNISHMENT AND REDRESS FOR VICTIMS

Despite this situation, the Moldovan Government has taken insufficient systemic measures to
prevent or detect instances of abuse, with effective investigations and punishment of
perpetrators being rare. Law enforcement in this area is woefully inadequate. There are still
no court decisions establishing cases of torture or inhuman or degrading treatment in mental
health facilities, despite regular and ongoing public reports of violations. Moreover, several
inquiries?® on allegations of rape and abuse of office in psycho-neurological residential
institutions, dating as far back as 2013, are still underway, with little hope that perpetrators will
be punished. This is a clear example of the inefficiency of the investigations into allegations of
human rights violations committed inside institutions and against persons with disabilities.

Prosecutor’s offices, which have the authority to investigate cases of torture and inhuman and
degrading treatment and other forms of abuse, examine reported cases in accordance with
general practices, without taking into account the specificity of crimes committed within
psychiatric institutions or of dealing with persons with mental disabilities, who were subjected
to abuse.

As a result, widespread abuses continue to take place under a culture of impunity.
Suggested recommendations for the Government of the Republic of Moldova:

e Take measures to ensure the prevention and identification of torture and other human
rights violations against persons with mental disabilities. Ensure that investigations
are speedy and effective, and result in redress for victims and punishment for
perpetrators. Procedural and age-appropriate adjustments should made to
investigations and support should be made available to persons with disabilities
throughout investigations and judicial procedures.

ACCESS TO JUSTICE AND MECHANISMS FOR REPORTING ABUSES AVAILABLE FOR PEOPLE IN
INSTITUTIONS

People institutionalized in psychiatric institutions do not have access to an efficient
mechanism for reporting violations of their fundamental rights or for filing complaints against
such violations. National mental health legislation establishes that such complaints are to be
examined by the Ombudsman. These complaints are to be filed at the administration of the
healthcare facility, which then has to send them to the Ombudsman'’s office.4°

This procedure is flawed and lacks independence. In practice, it means that a person with
disabilities who wishes to complain about abuses at the hands of staff in a residential
institution are supposed to rely on the same staff to handle any complaints. Directors of
institutions often ignore, tolerate or even encourage the behaviors reported in complaints.
There is no third party that would be impartial and objective in receiving, registering and
managing complaints. On the other hand, the mechanism established by the legislation is not
sufficiently clear and transparent. There are no procedures for registering, tracking or
managing complaints. In this context, the law does not offer guarantees that the filed
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complaints will reach their destination—which is the Ombudsman'’s office. Legislation also
does not ensure the confidentiality of correspondence so the administration can learn about
the content of the filed complaints and later persecute and subject the authors to new abuses
for the very reason they had denounced the committed violations.

Another issue is the fact that, according to the law,4* complaints against abuses can be filed
only in connection with the provision of healthcare services. And yet there are many other
forms of abuse, such as the application of physical force or psychological pressure, sexual
violence, living conditions, forced labor, the violation of the right to freedom and safety, etc.,
for which the law does not establish the possibility to file complaints.

Persons with disabilities also have the possibility to complain to a Patients’” Ombudsman,+?
who is mandated to monitor psychiatric hospitals and institutions. This institution was
conceived in 2011 as an independent pilot project of the Ministry of Health, with the support
from the United Nations Development Programme.

Later this mechanism was institutionalized as part of the National Health Management
Center.%3 The Patients’ Ombudsman has free access to any institution or room, and the power
to inspect personal files, records, registers, etc.44

However, it does not have a sufficient mandate to efficiently protect ill-treatment and torture
victims. S/He can only initiate discussions with the administration of healthcare facilities and
document identified violations. His/her conclusions and recommendations are not binding and
s/he cannot intervene directly in exceptional situations or situations that endanger patients’
lives or health to stop such violations and has to comply with the general procedure of
reporting such cases to competent authorities.

The person holding the mandate is working alone, which considering that only in psychiatric
hospitals there are about 1810 beds#5, makes the body highly inefficient. While the mandate
was officially institutionalized by the State, the current available funding for it is insufficient4e.
Moreover, the body lacks institutional independence, as it functions under the supervision of
the Ministry of Health#7.

Suggested recommendations for the Government of the Republic of Moldova:

e Ensure that persons with disabilities in residential institutions have immediate access
to effective and independent complaints mechanisms, as a transitionary measure
during the deinstitutionalization process.

. RIGHT TO LIBERTY AND SECURITY
36.

The Criminal Procedure Code of the Republic of Moldova and the Mental Health Law regulate
the way in which, in certain conditions, persons with mental disabilities can be deprived of
liberty. These regulations are ambiguous, incomplete and abusive because they do not
establish sufficient protections against arbitrary detention.

Article 490 of the Criminal Procedure Code of the Republic of Moldova#® provides for forced
hospitalization of arrested persons for psychiatric examination. If a person suspected of
having committed a crime shows signs of mental impairment, s/he is transferred for
examination to a psychiatric hospital for an indefinite period of time until it is established that
his / her state has improved.
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In accordance with Article 31 of the Mental Health Law49, a person hospitalized without his /
her free consent is subjected to a mandatory examination by a commission of psychiatrists of
the hospital within 48 hours. This commission decides on the rationale of the hospitalization
and issues an opinion. If the commission establishes that compulsory hospitalization is
required, they send an opinion to the court whose jurisdiction covers their psychiatric hospital
within 24 hours to inform its decision on the further hospitalization of the person. Detention is
therefore based on the decision of the commission, which is a non-judicial body, without
effective due process guarantees. Courts are only informed ex post facto.

In accordance with Article 33, a judge examines the request for hospitalization in a psychiatric
hospital without free and informed consent within 3 days from its receipt. Thus, a person with
a mental disorder can be “legally” confined for 6 days. This legislative loophole favors abuses
and arbitrary deprivation of liberty of persons with mental disabilities.

Unlike the deprivation of liberty as a preventive measure (arrests), the deprivation of freedom
for psychiatric examination is performed without a verification and control mechanism and
without the necessity of having a periodic review of the need for the person to remain
hospitalized.

The Mental Health Law*° regulates the conditions of forced in-patient treatment, allowing the
healthcare facility not only to confine a person with disabilities, but also to subject him/her to
forced treatment with no control mechanism being in place for such situations.

Another form of deprivation of liberty is the placement of people under guardianship in
social care institutions>*. People deprived of legal capacity can be placed there at the request
of their guardian and with the consent of the local guardianship authority.>2 The consent of the
person concerned is not required and in practice they are rarely consulted.

These situations amount to arbitrary detention which breaches Article g of the International
Covenant on Civil and Political Rights, Article 14 of the Convention on the Rights of Persons
with Disabilities (sometimes corroborated with other Articles of the CRPD) and, in some
circumstances, Article 5 of the European Convention on Human Rights.

Suggested recommendations for the Government of the Republic of Moldova:

e Abolishing legislation that allows arbitrary deprivation of liberty of persons with
disabilities and adopt a legislative and policy framework that:

e Ensures provision of mental health treatment and services only on the basis of free and
informed consent, respecting the manner in which a person exercises their legal
capacity.

e Prohibits civil or forensic psychiatric detention on the basis of only a psychiatric
diagnosis and/or perceived risk of harm to oneself or others.

¢ Prohibits forced treatment, meaning treatment without informed consent, respecting
that emergency health treatment as regulated under law is justified.
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