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1. Introduction

1.1 The report is submitted jointly by Dalit Solidarity Network UK (DSN-UK) and International
Dalit Solidarity Network (IDSN) as an alternative report to the United Kingdom’s for the third
cycle of the Universal Period Review (UPR). This report focuses specifically on the issue of
caste discrimination in the UK; an issue which was addressed by the UPR in the previous cycle,
by the Committee in the Concluding Observations from 2011 and mentioned briefly by the UK
Government in its reports tothe United Nationsfrom 2010, including the mid-term report for
the UPR.

1.2 The report urges the UK Government to take immediate action to adopt the proposed
amendment to outlaw caste discrimination in the UK Equality Act 2010. Furthermore,
DSNUK and IDSN call on the UK Government to take specific measures, in accordance with
the UPR recommendation 110.61 to the UK from the second cycle, and the CERD General
Recommendation 29, to eliminate this form of discrimination, including adopting a national
strategy, and promoting public awareness oftheissue, as recommended in the last section
of this report.

1.3 DSN-UK is a network of nearly 100 individuals, Dalit community organisations, faith bodies
and international NGOs. Our members include CasteWatch UK in Coventry, Association for
Community Cohesion in London and the Federation of Ambedkarite and Buddhist



Organisations UK (FABO).1 Our international NGO supporters include Minority Rights Group
International and Anti Slavery International. DSN-UK works alongside the Anti Caste
Discrimination Alliance (ACDA) who submitted a scoping study to Parliament on caste
discrimination in the UK in 2009.2

1.4 In 2006, DSN-UK published ‘No Escape: Caste Discrimination in the UK’ a report on the
existence and impact of caste discrimination in the UK.3 It was the first national study that
explored this issue and outlined recommendations for further research to develop, capture
and understand the complex and wide canvas of caste discrimination in the UK. The study
found that Dalits face discrimination in the sectors of employment, healthcare, educationand
politics. The significance of the report was that it identified the existence of the caste based
discrimination in UK for the first time. It provided the baseline and gave impetus to tackle
caste based discrimination in the UK.4

2. Caste-based discrimination in the UK

2.1 Caste and its ensuing discrimination tend to stay with the South Asian Diaspora, despite
people having left their home countries. Exact figures on the numbers of Dalits in the UK are
unknown due to issues around identification as a ‘Dalit’, lack of detailed research, and the
absence of caste data in the census. However, it is accepted that there is a significant
‘population pool’ of people of Dalit origin numbering 150,000 to 500,000 and spanning the
various sub-continental countries and religions. People of South Asian originin the UK number
more than 3 million in the UK according the 2011 Census. Some religious groups are almost
wholly from the lowest castes, for example Ravidassia, Valmiki, Ramdasis and Ambedkarite
Buddhists. Christians with roots in the Indian sub-continent are also often low caste or Dalit.
Unofficial sources claim that the number of Sikhs in Britainis more likely to be around 500,000,
and that one third of this number traditionally belongs to the Dalit category.s

1InJanuary 2009 FABO’s report The 'Evil of Caste'by the late Mr. Chanan Chahal, Chairman FABO, UK was

published in association with DSN-UK and launched in the House of Commons.

2 Roger Green & Stephen Whittle, ‘Hidden Apartheid —Voice of the Community A Scoping Study into Caste and

Caste Discrimination in the UK’, Anti Caste Discrimination Alliance (ACDA) 2009

3 Savio Lourdu Mahimaidass & Dr Nidhi Sadana, No Escape: Caste Discriminationin the UK, Dalit Solidarity

Network UK Report. Dalit Solidarity Network UK, London, 2006.pp.1-24.

4 Evidence of Caste Discrimination in the form of case studies and testimonies have been presented to
Government by a number of organisationssince 2004 in the UK including ACDA, CasteWatchUK, Federation of
Ambedkarites & Buddhists Organisations UK, British Asian Christian Council, Shri Guru Valmiki Sabha
International, Central Valmiki Sabha International, Association for Community Cohesion, Shri Guru Ravidass
Sabha UK (SGRS-UK), the voice for all Shri Guru Ravidass Templesin the UK, Voice of Dalits International, and

Dalit Solidarity Network UK.

5 “Hidden Apartheid —Voice of the Community”, (ACDA), 2009


http://webarchive.nationalarchives.gov.uk/20160105160709/http:/www.ons.gov.uk/ons/dcp171776_407038.pdf

2.2 In the UK, the ‘untouchability mindset’ persists in the form of direct and indirect
discrimination. Ancestry is identified in a number of ways, including on the basis of name
(although names may be changed), place of origin, former occupation, family members
occupations, place of worship, education, social circle and on the basis of community
knowledge. Therefore it is of little surprise that such a deeply entrenched form of
discrimination also exists within the Diaspora communities in the UK.

2.3 More recently, Rita Izsak-Ndiaye, the Special Rapporteur on Minority Issues, expressed her
concerns about the incidents of caste-based discrimination in her latest annual report,
presented to the Human Rights Council in March 2016. She confirmed that caste-based
discrimination exists within the diaspora communitiess, including in the UK, and specifically
referred to the amendment in the UK Equality Act 2010, ‘instrumental to criminalize
discriminatory practices’7 in the UK.

3. UPRrecommendation on caste discrimination andthe Government’s response

3.11n2012 the UPR recommendation 110.61 to the UK stated:

‘Put in practice a national strategy to eliminate discrimination against caste, through the
immediate adoption of the Equality Law of 2010 that prohibits such discrimination, in
conformity with its international human rights obligations, including CERD’s General
Recommendation 29 and recommendations of the Special Rapporteur on Contemporary
Forms of Racism’.

3.2 The UK Government’s response was:

‘The recommendation does not enjoy the support of the United Kingdom. The UK
Governmentare currently considering the evidence available to them, such as thereport by
the National Institute for Economic and Social Research (NIESR), together with the
correspondence and representations putforwardby both those who want the Government
to legislateand those who are opposed to suchlegislation beingintroduced before reaching
any conclusionon whether or not to prohibit caste discrimination as a s pecific aspect of race
discriminationunder the Equality Act2010’.

3.3 The 2014 mid-term government report for the UPR. UK Government stated that:

‘Recommendation 110.61 enjoys the support of the UK. The UK Government intends to
introduce legislation to make caste discrimination unlawful, as a specific aspect of race
discrimination under s.9(5) Equality Act2010173. A public consultation process on the detalil
of the prospective | egislation is expected |ater in 2014’.

3.4The UK Government has yet to publish the results of its feasibility study undertaken in
2014.

6 Report of the Special Rapporteur on minority issues, A/HRC/31/56, pp. 10.

7 Ibid., pp. 22, para 113-116.



4. The CERD observations oncaste discriminationand the UK Government’s response

4.1 The latest CERD Concluding Observations, issued in August 2016, re-iterate its previous
concerns and recommendations on caste-based discrimination in the UK:

7. The Committee notes that the State party maintains its position that there is no obligation to
incorporate the Convention into domestic law. It reiterates its concern that the provisions of the
Convention have not been given full effect inthe State party and throughout the overseas territories
and Crown dependencies. In particular, it expresses concern that several provisions of the Equality
Act 2010 have not yet been brought into legal effect, including Section 9(5)(a) on caste-based
discrimination and Section 14 on dual discrimination.

8. The Committee recommends that the State party ensure that the principles and the provisions of
the Convention are directly and fully applicable under domestic law in England, Northern Ireland,
Scotland and Wales, as well as the overseas territories and Crown dependencies. In particular, the
State party should:

(a) Invoke Section 9(5)(a) of the Equality Act 2010 without further delay to ensure that caste-
based discrimination is explicitly prohibited under law and that victims of this form of
discrimination have access to effective remedies, taking into account the Committee’s general
recommendation No. 29(2002) on descent;

4.2 I1n2011 the CERD Concluding Observations stated:

“30. While noting the assertion of the State party that there is no evidence in the State party of
the existence of caste-based discrimination to any significant extent in the fields covered by the
Convention, the Committee has received information from nongovernmental organizations and
from recent research studies commissioned by State party institutions that such discrimination
and harassment in violation of the rights to work, to education and to the supply of goods and
services does existinthe State party (article 2).

Recalling its previous concluding observations (CERD/C/63/CO/11 para. 25) and its General
Recommendation 29(2002) on descent, the Committee recommends that the Minister responsible
in the State party invoke section 9(5)(a) of the Equality Act 2010 to provide for “caste to be an
aspect of race” in order to provide remedies to victims of this form of discrimination. The
Committee further requests the State party to inform the Committee of developments on this
matter inits next periodicreport”s

4.3 The UK government did not respond to these recommendations in the follow up
communications with the CERD but in its combined 21st to 23rd reports submitted in 20159:

“8. The Government notes the Committee’s recommendation that the Government should
invoke the power contained inthe Equality Act2010 to provide for casteto be “an aspect of
race”. The Government has agreed that legal protection against caste discrimination is
appropriate. Aduty now exists within the Enterprise and Regulatory Reform Act requiring the
relevant Government Minister to make caste an aspect of race for the purposes of the

8 CERD/C/GBR/C0O/18-20, pp. 7-8, para 30.
9 CERD/C/GBR/21-23, pp.4, para 8-11.



http://tbinternet.ohchr.org/Treaties/CERD/Shared%20Documents/GBR/CERD_C_GBR_CO_21-23_24985_E.pdf
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CERD%2fC%2fGBR%2fCO%2f18-20&Lang=en
https://documents-dds-ny.un.org/doc/UNDOC/GEN/G15/159/15/PDF/G1515915.pdf?OpenElement

Equality Act 2010. In Northern Ireland, “caste as an aspect of race” will be considered as part
of any review of the Race Relations (Northern Ireland) Order1997.

9. In May 2013, the UK Government issued its timetable for the introduction of such
legislation and preparatory research was commissioned to the EHRC. The reports from that
research helped inform government thinking with regardto thelegislation.

10.The nextscheduled step inthat timetable was to conduct a full public consultation seeking
views on a possible |l egal definition of casteitself and identifying what exceptions withinthe
Equality Act should or should notapply to caste. However, the publication of a consultation
was delayed pendingthe outcome of anemployment case, Chandhokv. Tirkey, that was going
through the domesticcourts during 2014.

11.In December 2014, the Employment Appeal Tribunal’s judgmentin the case opened the
possibility that there was an existing legal remedy for claims of caste-associated
discrimination under current domestic legislation, namely through the “ethnic origins”
element of section 9 of the Equality Act 2010. The Government is carefully considering the
implications of that judgment for caste | egislation before determininghow best to proceed.”

5. Thejourney: caste as adiscriminatory factorin the UK’s Equality Act 2010

5.1 The Equality Act 2010 wasto consolidate and include a complex raft of equality legislation
prohibiting discrimination on various grounds. 10

5.2 Since 2005, DSN-UK and other UK Dalit organisations have campaigned for the inclusion
of ‘caste’ asa discriminatory characteristic. Despite this campaign, discrimination on grounds
of caste remains outside the existing anti-discrimination provisions. Nowhere is caste explicitly
identified as grounds for discrimination. Furthermore, caste is not directly synonymous with
race or religion and therefore does not easily fall within existing ‘race’ or ‘religious belief’
categoriesas currently formulated. Inrelation to criminal law, where the burden of proof must
be proved 'beyond reasonable doubt’, assault, violations and discrimination on the basis of
caste are not recognised as an aggravated offence, nor is hostility on grounds of caste
recognised as an aggravating feature for sentence as is the case with racially or religiously
motivated assault or homophobic or transphobic crime.11

5.3 1n2010 the National Institute of Economic and Social Research (NIESR), commissioned by
the UK government, reported that ‘Equality Act 2010 provisions on religious discrimination
cannot cover caste discrimination and harassment as effectively as caste-specific provisions

10 A table of the protected characteristics and issues covered by the Equality Act can be found on:

http://www.equality.salford.ac.uk/cms/resources/uploads/File/equality act/equality-act-2010-

briefing%20just%20table.pdf

11 Annapurna Waughray, ‘Caste: invisible discrimination?’, New Law Journal, Vol. 157, issue 7263,pp. 348 -349.


http://www.equality.salford.ac.uk/cms/resources/uploads/File/equality_act/equality-act-2010-briefing%20just%20table.pdf
http://www.equality.salford.ac.uk/cms/resources/uploads/File/equality_act/equality-act-2010-briefing%20just%20table.pdf

would’. This is supported by the NIESR report which states: “Relying on the Indian community
to take action to reduce caste discrimination and harassment is problematic” .12.

5.4 Due to DSN-UK and other Dalit organisations’ continued lobbying in the UK through the
House of Lords, the Enterprise and Regulatory Reform Act13 2013, amended section 9 of the
Equality Act 2010. Originally section 9 provided a discretionary power: “A Minister of the
Crown may by order...”. The amendment changed “may” to “must”, thereby requiring the
Government to introduce secondary legislation that would make caste an aspect of race,
although did not specify a time by which the power must be exercised.

5.5 InJuly 2013 the government published an indicative timetable setting out the process of
evidence-gathering and consultation it intended to undertake prior to legislating, and
anticipated that a Draft Order would be introduced to Parliament during summer 2015. The
timetable was not put into action and a feasibility study completed in 2014 was never
published.

5.6 Up until 2 September 2016 the government stated that its position was under review in
light of the Employment Appeal Tribunal’s decision in Chandhok & Anor v Tirkey [2014] UKEAT
0190_14 1912, which found that caste discrimination may in certain cases already be
unlawful under the Equality Act 201014. In response to a Parliamentary Question submitted
on 14 December 2015 Baroness Williams of Trafford answered on behalf of the government,
explaining that the government is ‘currently considering the conclusions and
recommendations of the caste feasibility study as part of our wider consideration of the
implications of the Tirkey v Chandok tribunal judgments’1s.

5.7 The government claimed that the case implies thereis an existing legal remedy for caste
discrimination cases under the “ethnic origin” protected characteristic. However, this
assertion is misleading and incorrect. ‘Employment tribunal cases do not create authoritative
precedents - they only decide the case on the merits for the individual claimant. There is no
guarantee that individual suffering caste discrimination will achieve the same outcome in a
future case. Moreover, Tirkey was not determined on grounds of race discrimination (with the
“ethnic origins” component incorporating caste), but on grounds of indirect religious
discrimination. It cannot be said to have created a precedent by which caste discrimination is
protectedin UK law’1e.

5.8 Furthermore, the Equality and Human Rights Commission’s (EHRC) research in 2014
highlighted that:

‘although it has been ruled by the Employment Tribunal in one case that caste is already
incorporated within the protected characteristic of race, the interpretative approach is at

12 Summary-Research findings: Caste discrimination andharassment in Great Britain: Government Equalities

Office (GEO) in December 2010. No. 2011 /X.

13 Enterprise and Regulatory Reform Act 2013, Section 97

14 See briefing paper: The Equality Act 2010: caste discrimination, 2015, pp. 5

15 Question by Lord Lester of Herne Hill on 14 Dec 2015, answer by Baroness Williams of Trafford on 21 Dec 2015.

16CERD, Call for Evidence, The Odysseus Trust, 2015, pp.3, paral4.



https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/85521/caste-discrimination-summary.pdf
http://www.legislation.gov.uk/ukpga/2013/24/section/97/enacted
http://researchbriefings.parliament.uk/ResearchBriefing/Summary/SN06862#fullreport
http://www.odysseustrust.org/CERD/CERD.pdf

present not established. A lower court or tribunal decision is not binding precedent,
consistency of outcome in future cases would not be guaranteed, and the principle will
remain somewhat precarious. Even a binding precedent canbe overturned until a decision is
madeatthe Supreme Court'17,

5.9 In December 2015, the Odysseus Trust, directed by Lord Lester QC, submitted the
following in its CERD Call for Evidence.

‘It would be inordinately costly and create years of delay to seek an authoritative ruling by
the Supreme Courtof the UK. Thatis why itis important forthe Governmentto perform the
duty requiredby Parliamentandthe rule of law. Currently equality| egislation fails to protect
victims of discrimination onthe basis of caste or absence of caste, and to meet the obligations
imposed by the Convention on the Elimination of All Forms of Racial Discrimination (“the
Convention”) andInternational Covenant on Civil and Political Rights.1s

5.10 At present, section 9 of the Equality Act 2010, as amended in 2013, imposes a duty on
the Government to prohibit at some future point caste discrimination by way of secondary
legislation. The Tirkey v Chandok case does not set legally binding precedent, and therefore
anti-caste discrimination legislation in the UK remains a necessity.

5.11 In July 2013, the government published an indicative timetable1s on caste legislation
implementation which was not realised.

5.12 After 3 years, with no movement from the Government to advance the legislative
process, in July 2016, Dalit Solidarity Network UK sent a pre-action letter to the Government.
This urged them to accept the will of Parliament and implement the caste discrimination
legislation.

5.13 In their response to DSN-UK’s letter the Government stated that they would as per the
original timetable — now introduce a public consultation

5.14 0On 2 September 2016 the government announced that a public consultation would take
place on the issue of caste and the Equality Act 2010 to decide whether additional measures
are needed to ensure that victims of caste-based discrimination can access appropriate
remedied and legal protection. Yet, neither a timetable nor the terms of the consultation have
been clarified.

5.15 The draft terms of the consultation are worrying as they seem to suggest the focus will
be NOT on ‘how the legislation should be implemented, BUT whether the ‘legislation should
be implemented’. This is a fundamental change from the original position as published in July
2013.

17 EHRC, Caste in Britain: Socio-legalreview, 2014, pp. 25.

18 The Odysseus Trust, CERD Call for Evidence, 2015, pp. 2-3.

19 Caste legislationintroduction- programme and timetable:

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/225658/130726 -

Caste-Discrimination.pdf



https://www.equalityhumanrights.com/en/publication-download/research-report-91-caste-britain-socio-legal-review
http://www.odysseustrust.org/CERD/CERD.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/225658/130726-Caste-Discrimination.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/225658/130726-Caste-Discrimination.pdf

6. RECOMMENDATIONS

In accordance with the UPR recommendation 110.61, DSN-UK and IDSN call on the UK
Government to take immediate action to adopt the proposed amendment to outlaw caste
discrimination. We call on all member statesto encourage the UK to legislate to implement
its international obligations in respect of caste.

1. At the time of this submission in September 2016, we would recommend a quick
timetable to undertake the consultation, ensure it is completed within the 12 week
timeframe and that the Government will ensure that it hears the voices of the Dalit
communities, who have waited for too long to attain some legal protection against
this specific type of discrimination

2. The UK Government should therefore, without any further hesitation, immediately
enact the provision to include caste in the Equality Act 2010, thus taking action to
amend legislation in order to outlaw caste discrimination, 2010 in accordance with
its international obligations under the ICERD, and as specifically recommended by
CERD in 2003, 2011 and 2016.

3. The UK Government should formulate and put into actiona comprehensive national
strategy with the participation of members of affected communities, including
special measures to eliminate discrimination against members of descent-based
groups.

4. Inthis process, the UK Government should support the adoption of the ‘Draft UN
Principles and Guidelines on the Effective Elimination of Discrimination based on
Work and Descent’ as a guiding framework on how to comprehensively address
caste discrimination.z2o0

5. The UK Government should support awareness-raising programmesto educate the
general public on the situation of victims of descent-based discrimination. Such
awareness campaigns could target schools, work places, the public sector, etc.

6. We sincerely hope that by the time of the 27t UPR session in 2017, our
recommendations will have been adopted and that Dalits will finally have much
needed legal protection against caste discrimination in the UK.

20 The draft UN Principles and Guidelines isan outcome of a Sub-Commission study on discrimination basedon
work and descent, the UN terminology for caste-based discrimination. They were published by the Human Rights
Council in May 2009 (A/HRC/11/CRP.3). Although still a draft, DSN-UK and IDSN recommend that governments

endorse them as a guiding framework to comprehensively eliminate discrimination based on work and descent.



Questions to be asked in the interactive dialogue

What concrete steps does the Government plan to take to invoke section 9(5)(a) of
the Equality Act 2010 to provide for “caste to be an aspect of race” in order to
provide remedies to victims of this form of discrimination as recommended by CERD
in 2011 and 20167

How does the UK Government intend to use, follow up, and disseminate information
on the findings and conclusions of the public consultation on caste discrimination
legislation?

Which organisations and stakeholders has the UK Government had representations
and/or meetings with to discuss caste-based discrimination in the UK?

How does the UK Government intend to ensure a regular and meaningful dialogue

with stakeholders in the future to address caste-based discrimination wherever it
occurs in the UK?

10



