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The Alabama Center for Rural Enterprise (ACRE), the predecessor to the Center for Rural Enterprise and
Environmental Justice (CREEJ), evolved as an effort to address the root causes of poverty in Alabama.
This led to the need to create a model that could be replicated in rural communities across the United
States. Efforts to address the problems revealed a complex set of issues that needed multidisciplinary,
grassroots-led solutions. One central issue that continued to surface was the lack of infrastructure,
particularly wastewater infrastructure, necessary for sustainable economic development. The mission of
CREEJ is to reduce health and economic disparities by improving access to clean air, water, and soil in
marginalized rural communities by influencing policy, inspiring innovation, catalyzing relevant research,
and amplifying the voices of community leaders, all within the context of a changing climate.

The Columbia Law School Human Rights Institute, founded in 1998, advances international human rights
through education, advocacy, fact-finding, research, scholarship, and critical reflection. The Institute
works in partnership with advocates, communities, and organizations pushing for social change to
develop and strengthen the human rights legal framework and mechanisms, promote justice and
accountability for human rights violations, and build and amplify collective power in the United States
and throughout the world. The Institute’s Human Rights in the U.S. Project challenges discrimination on
the basis of race and ethnicity, advances economic and social rights protections, and promotes gender
equity in order to combat inequality in the United States. Through this project, the Institute works to
build the capacity of state and local governments to use human rights in their daily work and secure
federal support for state and local human rights implementation.

The Institute for the Study of Human Rights (ISHR) at Columbia University, established in 1978, is
committed to its three core goals of providing interdisciplinary human rights education to Columbia
students, fostering innovative academic research, and offering its expertise in capacity building to human
rights leaders, organizations, and universities around the world. Its Program on Economic, Social and
Cultural Rights seeks to ensure greater attention to and integration of these rights in current debates.
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. SUMMARY!?

1. Sanitation is essential to everyday functions such as urination and defecation. While the large
majority of people across the United States flush and forget, many rural communities lack access
to access to basic sanitation.

2. Recent data indicates that an estimated 540,000 U.S. households (which translates to 1.4 to 1.7
million people) lacked complete plumbing in 2012, defined as missing a toilet, tub, shower, or
running water.? This data does not distinguish between water and sanitation services.

3. Approximately, four out of five U.S. households with sanitation and wastewater services are
connected to a municipal system, where sewer lines are provided and maintained by local
governments. Conversely, about one in five households relies on individualized wastewater
disposal methods.® Individual methods include on-site sewage systems, such as septic tanks,
which are installed on individual properties and maintained at the cost of the homeowner.* The
government’s role for on-site solutions is largely limited to developing compliance standards and
regulations for individual homeowners, and some limited government funding exists for such
systems, as discussed below. Individuals who do not have the means to install on-site systems
often resort to straight-piping, constructing makeshift pipes or channels to direct waste from
homes and into yards.®> In contrast to municipal and on-site systems, straight-piping does not
contain wastewater, creating health risks for those who come in contact with feces and raw
sewage that accumulate in yards and ditches.® Straight-piping does not comply with most state
sanitation laws, and homeowners with straight pipes may be subject to fines, and face civil or
criminal charges.’

4. Without a system in place to dispose of wastewater, individuals experience environmental
contamination and health risks. Common health effects include hookworm and other tropical
diseases that were thought to be eradicated in the United States.® A lack of adequate sanitation
also perpetuates cycles of poverty and marginalization through long-term negative impacts on
health, education, and employment.

5. Current law and policy regarding sanitation perpetuate discrimination and inequality. The burden
for improving on-site sanitation and wastewater systems currently rests primarily on
homeowners, who receive little government support. Securing sanitation can be costly, especially
for individuals who lack access to central wastewater systems. Further, in some jurisdictions,
failure to comply with sanitation regulations leads to fines and criminal records, in effect
criminalizing poverty.®

6. Within many areas of the United States, wastewater infrastructure is failing and inadequate.'°
Existing centralized wastewater systems are often more than a hundred years old. In other areas
on-site systems are inadequate and failing, often leading to overflow and feces and wastewater
accumulating near people’s homes. In 2017, the American Society of Civil Engineers gave the
United States a D+ grade for its national wastewater infrastructure.'*

7. Climate change, marked by more extreme rainfall in some areas and rising water levels, puts
added stress on already overburdened centralized systems in these areas, as well as households
responsible for individual systems across the country.?

8. The negative impacts are greatest on communities marginalized on the basis of race, ethnicity,
and indigenous status, and households living in poverty.** Examples can be found across the
country, in Alabama, Alaska, Arizona, Colorado, California, Florida, Kentucky, Louisiana,
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Illinois Michigan, Mississippi, New Mexico, North Carolina, Ohio, Tennessee, Texas, Utah,
Virginia, West Virginia, and Puerto Rico.*

9. While the impacts of lack of access to sanitation are severe, there is insufficient demographic data
on who has access to sanitation in the United States, and who is denied this basic right. National
census data on sanitation has not been collected since 1990. For 1990, the data indicates stark
disparities. For instance, in rural Alabama 11.1% of Black households lacked complete
plumbing, compared to 1.2% of White households.™®> A 2016 county-level analysis found that
individuals in communities made up of a majority of residents of color are more likely to report a
lack of access to complete plumbing facilities.’® While current data is limited, research by NGOs
and media demonstrate that lack of access to sanitation is a national problem driven by
discrimination and inequalities.

10. The long term, structural impacts of lack of access to adequate sanitation primarily affect
communities living in poverty: “There is the obvious cost to public and individual health, but
there is also the cost in lower property values and increased debt that contribute to cycles of
poverty, the unmet costs of installing sanitation systems, the cost of defending prosecutions and
possible job loss due to criminal records.”’

11. The crisis in access to sanitation reflects decades of neglect and disinvestment in communities
living in poverty and ongoing structural discrimination. There remains a lack of political will to
fully investigate the scope of the problem and its impacts; provide adequate infrastructure
funding; promote affordable sanitation and wastewater solutions; or remove barriers to equitable
access to adequate sanitation. Perhaps unsurprisingly, the most impacted communities are those
that have historically lacked political power, live in unincorporated communities, and have been
excluded from decision-making, including through denial of the right to vote.

12. The reality in the United States stands in stark contrast to global human rights standards, which
require that sanitation be safe, acceptable, affordable, accessible, and available without
discrimination.®® In order to foster transparency and accountability, human rights standards
require access to information, including disaggregated data on access to sanitation,*® and
participation of the communities concerned in decisions that concern their lives.

13. A new, comprehensive, proactive and inclusive approach to sanitation and wastewater is
imperative to avoid further harms to communities living in poverty in the United States. To be
effective, federal, state, and local governments must take action now, working in concert with
local community members.

Il. DOMESTIC LEGAL FRAMEWORK

14. The United States has ratified the CERD, the CAT, and the ICCPR, which by virtue of the U.S.
Constitution, constitute “the supreme Law of the Land.”?® The U.S. has not passed implementing
legislation for these treaties and has yet to ratify the CEDAW, the CRC, the CED, the CRPD,
ICESCR or ICRMW. There is scant recognition of economic and social rights protections in
domestic law overall.

15. With regard to sanitation specifically, the federal legal framework, relevant policies, and local
practices lack uniformity. Two main federal laws touch upon sanitation: The Clean Water Act
and the Safe Drinking Water Act.? The Safe Drinking Water Act focuses on ensuring water
quality in public water systems and does not address sanitation directly.?? The Clean Water Act
regulates discharge of sewage and pollutants, with the aim of eradicating pollution of U.S.
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waterways.? These national laws are designed to provide minimum standards for the purpose of
ensuring water quality.?

16. For the most part, sanitation is governed by state and tribal laws, implemented by a mix of state
and local agencies. County and municipal laws also address sanitation in many states. Sanitation
and wastewater laws vary by region, state, indigenous territory and municipality.® The limits of
existing state sanitation laws are well-known. First, state laws are inconsistent, and many do not
adequately address on-site systems. Over two decades ago, the EPA noted that state legislation
“may be absent, vague, or not clearly applicable to decentralized systems.”?® Even when they are
clear, state laws often lack the flexibility necessary to support the systems that are appropriate for
certain communities and conditions.?” Second, state laws hinder government accountability and
transparency. As the EPA has highlighted: “in almost all states, legislative authority... is split
between at least two state agencies,” as well as between state and local authorities.?®
Homeowners may not know where to turn when they need assistance, and it is often hard to know
which agencies make decisions regarding particular sanitation policies or practices.

17. Wastewater and sanitation funding is diffuse, further complicating the decision-making
landscape. Most funding for sanitation management comes from federal agencies, but is
disbursed by states to local entities. In most instances, funding supports municipal and other
large systems. Community entities, non-profits, and individual homeowners in impacted
communities, who often understand local needs best, are often ineligible for federal funding.® As
a result, rural communities have often failed to secure funding required to meet sanitation needs.

18. At present, the legal framework and available financing are not adequate to address the sanitation
challenges facing people in rural communities across the country. There is no federal minimum
standard or even guidance for what constitutes adequate, accessible, or affordable sanitation. The
current approach results in a situation where the individuals that are least able to afford it bear the
bulk of the costs related to sanitation and wastewater services. This includes financial burdens, as
well as negative consequences for health, and dignity, coupled with the threat of penalization and
criminalization.

1. INTERNATIONAL HUMAN RIGHTS COMMITMENTS AND PAST
RECOMMENDATIONS TO THE UNITED STATES

19. The current reality of pervasive lack of access to adequate sanitation stands in stark contrast to the
global recognition of the right to sanitation by UN member states; US obligations and
commitments found in the Convention on the Elimination of all Forms of Racial Discrimination
and the International Covenant on Civil and Political Rights; The Universal Declaration of
Human Rights, recommendations by an array of UN Special Rapporteurs; and recommendations
that the United States accepted in the last UPR of the United States in 2015.

20. The human right to sanitation, as articulated by the United Nations General Assembly, “entitles
everyone, without discrimination” to affordable and accessible sanitation, “that is safe, hygienic,
secure, socially and culturally acceptable and that provides privacy and ensures dignity.”*° The
UN Declaration on the Rights of Indigenous Peoples expressly emphasizes that “[i]ndigenous
peoples have the right, without discrimination, to the improvement of their economic and social
conditions, including, inter alia, in the areas of education, employment ... housing, sanitation,
health and social security.”3

21. The human right to sanitation requires adequate methods of waste collection, transport, treatment,
and disposal, or re-use in order minimize health risks for the people using the facilities as well as
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others in the community.3> To make this right a reality, the UN Special Rapporteur on the human
rights to safe drinking water and sanitation has called on governments to “ensure that self-supply
solutions comply with human rights obligations and are appropriate and affordable. Governments
must put appropriate systems in place, including regulation and financial support for those who
need it.”*® Notably, fulfilling the right to sanitation further requires “active, free and meaningful”
participation of impacted individuals in decision-making.3*

22. United Nations resolutions on the human rights to water and sanitation indicate that these rights
are derived from the right to an adequate standard of living as articulated in the Universal
Declaration of Human Rights (UDHR)®* and guaranteed in the International Covenant on
Economic, Social, and Cultural Rights (ICESCR), the Convention on the Elimination of all
Forms of Discrimination Against Women (CEDAW), and the Convention on the Rights of the
Child (CRC). The United States has not ratified these three conventions, but has historically
indicated support for economic and social rights.*

23. Human rights obligations related to the right to sanitation are also derived from treaties that the
United States has ratified: the Convention Against Torture (CAT),* the International Covenant
on Civil and Political Rights (ICCPR),* and the International Convention on the Elimination of
All Forms of Racial Discrimination (ICERD).*® Of particular significance in the U.S. context are
ICERD?’s prohibition on racial discrimination and guarantee of health and basic services without
discrimination, and the ICCPR’s provisions on equality and the right to life. 4°

24. The United States has co-sponsored resolutions on the human rights to water and sanitation, and
joined consensus on others.** Through these actions, the federal government has demonstrated a
commitment to ensure the realization of these rights both at home and abroad. This commitment,
however, is continually tempered by the consistent position that the U.S. has no international
legal obligations to ensure the right to sanitation.*?

25. UN Special Procedures have identified steps the United States can take to improve access to
sanitation. Following a 2011 visit to the United States, the UN Special Rapporteur on the human
rights to water and sanitation further recommended that the United States:

o “[a]dopt a comprehensive federal law on water and sanitation guaranteeing the rights to
safe water and sanitation without discrimination and clearly delineating the responsibilities
of public officials at the federal, state and local levels;”

o  “[flormulate a national water and sanitation policy and plan of action .... that devote
priority attention to improving aging infrastructure, as well as innovative designs and
approaches that promote human rights, are affordable and create more value in terms of
public health improvements, community development and sustainability; and

e [e]valuate the extent to which people living in poverty face challenges in paying for water
and sanitation services, and adopt, at the federal level, a national minimum standard on
affordability of water and sanitation.”*

26. In 2016, the Working Group of Experts on People of African Descent called on the United States
government to uphold the human right to adequate sanitation.*

27. Most recently, during a 2017 visit to the United States, the UN Special Rapporteur on extreme
poverty and human rights visited Alabama and looked at the problem of wastewater and
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sanitation firsthand. He expressed deep concern about the lack of available services,* and
emphasized the need to eliminate laws that criminalize poverty.*®

28. During the second cycle of the UPR in 2015, the United States received several recommendations
calling for the implementation of the human right to safe water and sanitation without
discrimination for people living in poverty, indigenous peoples and migrants, as well as for the
US to comply with the human right to water and sanitation as laid out in General Assembly
resolution 64/292.4” The United States accepted these recommendations in part,*® stating that:
“The U.S. is not a party to the ICESCR, and we understand the rights therein are to be realized
progressively. We understand [the recommendations to the US] as referencing a right to safe
drinking water and sanitation, derived from the right to an adequate standard of living. We
continue to improve our domestic laws and policies to promote access to housing, food, health,
and safe drinking water and sanitation, with the aim of decreasing poverty and preventing
discrimination.”

29. While there has been some positive momentum in the arena of increasing funding for wastewater
and sanitation in rural communities over the past two years, the lack of recognition of the right to
sanitation, and corollary failure to adopt laws and policies that promote adequate sanitation that is
affordable continues to perpetuate the crisis.

IV. CONCLUSION & RECOMMENDATIONS

30. The United States federal government, including Congress and federal agencies as well as state,
local, and tribal governments can and must take concrete action to provide adequate and
affordable sanitation on an equitable basis and improve the ability of rural residents to live a
healthy life with dignity. Specifically, the United States should:

o  Publicly recognize that the lack of access to adequate sanitation impacts
communities nationwide and requires federal leadership and guidance, as well as
collaboration with state, tribal and local governments to ensure solutions are tailored to
local contexts.

¢ Improve accountability through better data collection and reporting on access to
sanitation and the impact of sanitation law and policy; monitoring and assessing current
sanitation and wastewater systems; and tracking and making publicly accessible
information on funding and flow of resources.

e  Ensure adequate, affordable sanitation systems, regardless of race, ethnicity,
national origin, socio-economic status, or location through measures that include
adoption of affordability standards, prioritization of resources to marginalized individuals
and communities; and ensuring that administration requirements do not put an undue
burden on small communities or individuals.

e Ensure meaningful participation in the creation and implementation of sanitation
laws, policies, and programs of rurally-based individuals and communities most impacted
by lack of access to sanitation.

e  Stop criminalization of poverty through incentives for the elimination of laws,
policies, and practices that penalize and criminalize the failure to comply with
sanitation regulations when cost and/or lack of ability to attain or install functioning
wastewater systems are the barrier to compliance.
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