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1. The Dui Hua Foundation provides this submission for the 3rd Universal Periodic
Review of the human rights record of the United States. The submission focuses on
the U.S. Attorney General’s announced intention to proceed with the first federal
executions in more than 16 years.
Achievements
2. The death penalty in the United States received significant attention during the 1st and
2nd Universal Periodic Reviews of the United States that took place in 2010 and 2015,
respectively. In its National Report in advance of the 2nd UPR, the United States noted
that “the number of states that have the death penalty, the number of persons executed
each year, and the size of the population on death row have continued to decline since
our last report.”i The Working Group Report from the 2nd UPR indicates that more
than three dozen member states formally encouraged the continuation of these trends
and recommended that the United States take steps to further reduce its use of capital
punishment.
3. In the period since the 2nd UPR these trends have continued. Despite a slight year-onyear increase in annual executions from 2016 to 2018 (20, 23 and 25 respectively), the
number of executions in every year of the present UPR cycle remains below that of
every year in the previous cycle, continuing the broad decline in executions
nationwide. Since the last UPR cycle capital punishment has been struck down by
courts in two states (Delaware, 2016; Washington State, 2018), repealed by the
legislature in one state (New Hampshire, 2019) and subjected to moratoria in two
states (Pennsylvania, 2015; California, 2019). The death penalty is now abolished or
under moratorium in exactly half of all states.ii
4. In its 2015 National Report the United States noted that “[t]he federal government has
carried out no executions since our last UPR; in fact, it has not executed an inmate
since 2003 and only three since 1963.”iii Member states also praised the U.S. federal
government’s “ad hoc” moratoriumiv and called for the institution of a formal federal
moratorium.v The federal government has not performed any executions during the
current review period. However, recent statements by the President and the Attorney
General raise concerns that federal executions will soon resume.
Areas of Concern
5. On July 25, 2019 Attorney General William Barr announced that the Department of
Justice plans to resume federal executions. At Barr’s direction the Bureau of Prisons
scheduled execution dates in December 2019 and January 2020 for five of the roughly
sixty condemned individuals currently held in federal prison. Barr also directed the
Bureau of Prisons to adopt a proposed Addendum to the Federal Execution Protocol.
The Addendum abandons the three-drug mixture previously used in federal
executions in favor of a single sedative: pentobarbital.vi
6. The decision to move forward with federal executions is flawed both in principle and
implementation. In principle, the decision runs contrary to both the global and the
national trends away from the use of the death penalty. Support for the death penalty
continues to decline in the United States, and after nearly two decades since the last
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federal execution, a recent Gallup poll indicates that a majority of citizens now think
that the death penalty is already imposed at “about the right amount” or “too often.”vii
7. The proposed implementation of federal executions raises human rights concerns as
well. The most recent method of federal execution—lethal injection with a three-drug
formula—received constitutional challenges in federal court as a violation of the
Eighth Amendment prohibition on cruel and unusual punishment. While a single-drug
formula has been upheld as constitutional in some states, reports of executions using
the single-drug pentobarbital indicate that in some cases it has produced an
excruciating burning sensation when administered. This issue appears to be linked to
the provenance of the drug, which remains in question.viii
8. The selection of individuals scheduled for execution also raises troubling procedural
questions about the entire process. The five people who have been given dates for
execution are not the individuals who have been on federal death row the longest,
although they are among the 23 prisoners with exhausted appeals. The Bureau of
Prisons has not explained why these five individuals were selected for execution. A
common thread in all five cases is that the victims are children, which could suggest
case selection calculated to receive a high level of public support for the decision. It is
also noteworthy that all these crimes could also have been prosecuted under state law.
The decision to pursue federal capital convictions against these defendants represents
a discretionary policy choice on the part of federal prosecutors under the Department
of Justice, but there is no transparency about the decision.
9. In addition to the Department of Justice’s announcement of plans to resume
executions, the current administration has also made numerous public statements
advocating the expansion of the use of capital punishment. For example, President
Donald Trump has repeatedly called for the death penalty for drug dealers,ix a policy
he has said was inspired by China.x The decision as to whether to pursue capital
punishment ultimately resides with the Attorney General. Following Trump’s
statement, former Attorney General Jeff Sessions released a memo encouraging
federal prosecutors to pursue capital punishment in drug cases where permitted by
federal law, including non-homicide “drug kingpin” cases.xi While capital punishment
for non-homicide drug kingpin crime is allowed under federal statute, no defendant
has ever been sentenced to death under the statute, so its legality is untested.xii
Existing caselaw suggests that capital punishment for a non-homicide drug crime is
unconstitutional under the Eighth Amendment.xiii
Recommendations
10. a) The Department of Justice should rescind its order to resume executions and cancel
the five currently scheduled executions;
b) The Bureau of Prisons should halt efforts to implement the Addendum to the
Federal Execution Protocol and respond to all requests for information about the
sourcing and supply of any lethal injection compounds obtained to date;
c) The Office of the President should cease calls for executions in non-homicide drug
cases and the Attorney General should retract the March 21, 2018 Department of
Justice memo encouraging capital prosecution in federal drug cases.
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